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DESPLAINES RIVER WATERSHED
ALLIANCE, LIVABLE COMMUNITIES
ALLIANCE, PRAIIUE RIVERS
NETWORK,andSIERRACLUB

Petitioners

ILLiNOIS ENVIRONMENTAL PROTECTION
AGENCY andVILLAGE OFNEW LENOX

PCB 04-88
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(DECISION GRANTING
NPDESPERMIT)

NOTICE OF FILING

Ms. DorothyM. Gunn
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet- Suite 11-500
Chicago,IL 60601

Albert F. Ettinger,SeniorAttorney
EnvironmentalLaw andPolicy
CenterofMidwest
35 B. WackerDrive - Suite 1300
Chicago,IL 60601

HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet- Suite 11-500
Chicago,IL 60601

SanjaySofat
AssistantCounsel/DivisionofLegalCounsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAve. East
P.O.Box 19276
Springfield,IL 62794-9276

PLEASE TAKE NOTICE that on March 8, 2005,wefiled theattachedREPLY TO
PETITIONERS’ RESPONSETO MOTION FOR STAY OF PETITIONERS’ MOTION
FOR SUMMARY JUDGMENT and MOTION TO FILE REPLY INSTANTER with the
ClerkofthePollutionControlBoard, a copyofwhich is herewithserveduponyou.

RespectfullySubmitted,

Roy M. Harsch
SheilaH. Deely
GARDNERCARTON& DOUGLAS LLP
191 N. WackerDrive - Suite3700
Chicago,Illinois 60606
(312) 5691000

WLO
SheilaH. Deely

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD3TATE OFILLiNOIS
PoUut~onControl Board

)
)
)
)
)
)

V. )
)
)
)

Respondents. )

THIS FILING IS BEING SUBMITTED ON RECYCLED PAPER
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Theundersignedcertifiesthatacopyofthe foregoingNotice of Film Mt~B 9i~B~’Board
REPLY TO PETITIONERS’ RESPONSETO MOTION FOR STAY OF PETITIONERS’
MOTION FOR SUMMARY JUDGMENT and MOTION TO FILE REPLY INSTANTER was
filedby handdeliverywith theClerk oftheIllinois PollutionControlBoard and serveduponthe
partiesto whom saidNoticeis directedby electronicdelivery andfirst classmail onMarch 8, 2005.
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Petitioners )
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ILLINOIS ENVIRONMENTAL PROTECTION ) NPDESPERMIT)
AGENCY andVILLAGE OF NEW LENOX )

)
Respondents. )

MOTION TO FILE REPLY INSTANTER

TheVillage ofNew Lenox(“the Village”) movesto file areplyon its Motion For Stayof

Petitioners’Motion For SummaryJudgment.In supportthereof,theVillage statesasfollows:

1. TheVillage believesthat Petitioners’responseto theVillage’s Motion for Stayis

a continuedabuseoftherulesof procedureandinappropriatelyarguesthemeritsofthecase.

2. In addition,theVillage wantsto respondto a derogatoryandmisleading

characterizationwith respectthepermitproceedingsin thecase.

3. TheVillage’sreply is briefandwill be limited to responseto Petitioners.

WHEREFORE,theVillage movestheBoardto acceptits Replyon theMotion for Stay.



Respectfullysubmitted,
THE VILLAGE OFNEW LENOX

By: ~
OneofIts Attorneys

RoyHarsch
SheilaH. Deely
GARDNERCARTON & DOUGLAS LLP
191 N. Wacker- Suite3700
Chicago,IL 60606
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STATE OF ILLINOIS

Pollution ControlBoard
DESPLANES RIVER WATERSHED )
ALLIANCE, LIVABLE COMMUNITIES )
ALLIANCE, PRAIRIE RIVERS )
NETWORK,andSIERRACLUB )

Petitioners )
) PCB 04-88

v. ) (APPEAL FROM IEPA
) (DECISION GRANTING

ILLINOIS ENVIRONMENTAL PROTECTION ) NPDESPERMIT)
AGENCY andVILLAGE OF NEW LENOX )

Respondents. )

REPLY TO PETITIONERS’ RESPONSETO MOTION FOR STAY
OF PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

TheVillage ofNew Lenox (“theVillage”), by its attorneysGardnerCarton& Douglas

LLP, submitsthis replyto Petitioners’Responseto Motion for Stayof Petitioners’Motion for

SummaryJudgment.

1. TheVillage believesthatPetitioners’reply in this caseis a continuedabuseof the

rulesof procedure.It is premisedentirelyon theBoard’sacceptanceofPetitioners’View ofthe

scopeofdiscovery,which is currentlypendingbeforetheBoard, andPetitionersalso

inappropriatelyusetheir responseasanopportunityto arguethemeritsofthiscase. In fact,

Petitioners’entireresponseunderscorestheneedfor discovery,not disprovesit.

2. Petitionersclaim first thattheVillage thinks it hasa“legal right to hide”

during thepublic commentprocessandthenlaterdeposemembersof thepublic whocomment.

Petitionersevidencebothaderogatorycontemptfor theVillage’s rights in thisproceedingandan

inappreciationthat it is theVillage’spermit atissuehere. As for thepublic commentperiod,the

Village did everythingit wasrequiredto do andprovidedIllinois EPA with ampleinformationto

be ableto hold ameaningfulpublic commentperiod,asevidencedby Petitioners’extensive
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participationandvoluminoussubmittals. WhatotherparticipationPetitionershavein mind for

thatproceedingis unclear,astheVillage wouldnothavebeenableto cross-examineany

membersofthepublic that commentedanyway. It is Petitionersthatthink theyhavealegal right

to avoiddiscovery,which is astandardpartofanypermitchallengebeforetheBoard.

3. Having slungthemudonwhatPetitionersdo notevenclaim to be the“key point”

in theirresponse,PetitionersthenstatethattheVillage hasnot identifiedanythingthat could

“possibly bedisclosedby discovery”thatwould affect Petitioners’demonstrationofthebasisfor

theirsummaryjudgmentmotion, asif Petitioners’unswornword aboutits caseshouldbeenough

for theBoard. Forexample,Petitionersclaimthat“the offensiveconditionsstandardis currently

beingviolated,”and “the typeofpollutioncoming from theplantwasexactlythekind of

phosphoruspollution likely to causetheoffensiveconditionsreportedby numerous

eyewitnesses.”SeePet.Mem. at 12. Petitionersalsostatethat “There is no doubtthatthekind of

algalgrowth. . . aregenerallyaresultofhigh levelsof nutrients,”and“it is clearin therecord

that Hickory CreekhashighlevelsofphosphorusandthattheNew Lenoxseweragetreatment

plantdischargeis amajorsourceofphosphorus.”SeePet. Mem. at4. Theseclaimsaresimply

not thecase,andtheVillage hastheright to inquireinto thebasisfor Petitionersstatements.The

Village stronglydisagreeswith theseconclusions,andtheIllinois EPA disagreedaswell.

4. Petitioners’argumentsmerelycall attentionto theintertwinednatureofthe

necessityfor an understandingfrom theBoardasto whetherthestatusquo,in which discoveryis

permissibleandahearingis held, will continueto bein place,orwhethertherulesconcerning

third partypermit appealsaregoingto bechangedin this proceeding.As Petitionersconcede,

theVillage hasidentifiedthreebroadcategoriesof discoverythat arenecessaryin thiscase.
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Boardrulesstatethat“All relevantinformationandinformationcalculatedto leadto discovery

of relevantinformationis discoverable.”

5. Finally, Petitioners’statethattheaffidavit filed by NewLenox“obviously” does

not complywith SupremeCourtRule 191(b). Notwithstandingits obviousness,theVillage

disagrees.TheareastheVillage wantsdiscoveryon areplain enoughandareexplainedin the

motion, andthefundamentaldiscoveryissuecurrentlypendingbeforetheBoardin theparties

positionpapersandhighlightedby Petitioners’Motion for SummaryJudgmentis plain enough

aswell.

Respectfullysubmitted,

The Village of New Lenox

By: ~C
OneofIts Atto eys

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606
(312)569-1000

3


